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Non-Disclosure Agreement Roleplay 

 

It’s been a long day of mediation. An agreement seems to be emerging, to the relief 

of the plaintiff, whose civil rights complaint against the defendant employer has 

been dragging on for months. In caucus, the defendant – represented by in-house 

counsel and an agent for the employer’s insurer - introduces its “standard release” 

into the settlement discussion. The release covers the usual ground of withdrawing 

the complaint, and includes the following: 

“The parties agree to keep confidential all the terms of this settlement 

agreement, including the settlement amount, and also the events that led to 

the settlement, and the existence of this settlement.  

The parties agree not to disclose any identifying or other information about 

the parties and the events. This confidentiality also applies to disclosures to 

family, friends or professional counsellors.  

The plaintiff also agrees not to make any negative or disparaging comments 

about the defendant and the defendant’s business, including but not limited 

to social media.” 

Without asking defense counsel any questions, the mediator takes a copy of the 

release and brings it into the caucus with the plaintiff’s side. 

 

I. Caucus with plaintiff, her lawyer, and mediator.  

The plaintiff and her lawyer review the release. Having sensed that a settlement 

was close, the plaintiff seems disconcerted by the provisions (quoted above).  

Plaintiff: Is this necessary? Can I really not talk to my family? Not even my husband?  

Or even my therapist? I don’t want to sign that. 

Plaintiff attorney: These provisions are “standard practice.” If you want to settle this 

case, this is what the other side expects in any settlement. 

What, if anything, would you say at this point, as mediator?  
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[Mediator caucused briefly with the defense; they had no interest in modifying their NDA. 

So the mediator brought everyone back together for what they all hoped would be the 

final joint session.] 

 

II. Back in joint session: Plaintiff, Plaintiff’s lawyer, Defense lawyer, Mediator 

 

Plaintiff’s lawyer: My client would like some reassurance about the release.  

Defense counsel: It’s standard practice; I’m sure you have told your client that?  

Plaintiff’s lawyer: Of course I have.  

Plaintiff: I’d really like to be able to talk with my therapist … 

Defense counsel (interrupting with impatient sigh): It’s for your own protection. You 

don’t want your name all over the newspapers or social media, do you? 

Plaintiff (horrified): Of course not. 

 

What, if anything, would you say at this point, as mediator?  

 


