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Case Study 1:   Conservator 

◼ Story:

◼ 81-year old male respondent

◼ Single; proud that he had worked since age 20 in a GM 
factory and supported himself on a decent living 

◼ Currently residing in a nursing home with cancer and early 
dementia

◼ Respondent’s sister, his only close relative, petitioned the 
court for conservatorship (payments of respondent’s nursing 
home bills, medical bills, etc. were no longer getting paid on 
time or at all by respondent)

◼ Respondent opposed court petition and anyone handling his 
money; proud of his self-sufficiency, he’d earned a decent 
living, wanted to continue to control his affairs. 
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Parties’ Interests

◼Respondent’s interests:  It was a matter of 
personal dignity to handle his own money.  

◼Reality check:  Respondent admitted that he 
couldn’t keep track of things like he used to 
and didn’t object to his sister handling his 
bills.

◼Respondent’s interests/needs:   He wanted 
some spending money to go to the candy 
machine, buy ice cream, or use at the barber 
shop. 

◼Sister’s interests:  Cash would be lost or stolen 
at the nursing home; he’d forget where he put 
it. Bills would go unpaid. 

◼ Respondent’s interests: It was his money to spend 
or lose - he’d earned it and deserved to make 
decisions about how it is used (or lost).
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Mediated Agreement   

◼ Problem solving:  Issue resolved through 
discussion about how much money was left over 
after paying bills each month ($60).  

◼ Agreement: The $60 left over each month would 
be given to the respondent.  Sister would continue 
to make medical decisions, as had been her 
authority  since he entered the nursing home, but 
that she would consult with her brother if possible 
before making any medical decisions. She would 
pay his bills. Respondent agreed at the end of the 
mediation to a formal conservatorship because he 
was reassured he would retain some autonomy.
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Case Study 2:  Guardian

◼ Story:

◼ Respondent: mother of four children (blended 
family) in advanced stages of dementia; cared for at 
home by her second husband and two children from 
that (second) marriage. 

◼ Her two children from her first marriage were not 
allowed access to the home, although one of them (a 
daughter) was a co-guardian with the second 
husband. 

◼ Children from second marriage petitioned to have 
first marriage daughter removed as co-guardian and 
denied her access to the home.  

◼ Second marriage children voiced displeasure that 
they had to do all the work; first marriage children 
maintained they could not help if were not allowed 
access to the home.   
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Guardianship continued....

◼ Paid caregivers were instructed by children in the 
home not to give any information on respondent’s 
health or care to their half-siblings and accused 
co-guardian sister of “interfering” with care 
providers  by calling for information and issuing 
orders on their mother’s care.

◼ Second marriage children accused co-guardian 
first marriage daughter of removing family 
mementos and furniture from the home, which they 
felt legitimized their denial of access to the home.  

◼ Second marriage children had removed all photos 
and reminders of the first marriage children from 
their mother’s room.
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Mediated Agreement      
◼ The first marriage daughter and second husband 

remained as co-guardians; they agreed children from 
first marriage would have access to the family home 
whenever they wanted.

◼ Family decided first marriage children could remove 
any of their own personal property still remaining in the 
house, and half-siblings would give one another notice 
before removal. Also agreed that mementos and photos 
of the first marriage children would be returned to the 
mother’s room.

◼ Co-guardian husband would have final decision-
making authority over medical and care issues after 
consultation with co-guardian daughter; all siblings and 
husband agreed to exchange necessary information for 
her daily care by logging information in the mother’s 
care notebook; all family members would have access 
to the notebook.
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Mediated Agreement (continued)

◼ First marriage children agreed to bring groceries, 
clothing and medications to the home for the 
family to help out.  Co-guardian daughter would 
consult the list of cleaning items needed and 
would be responsible for buying and bringing 
those items to the home.  Live-in children would 
contact her if they needed help with other items.  
All supplies, medical and caregiver bills would be 
submitted to the co-guardian first daughter for 
reimbursement from the parents’ account at the 
end of each month and she would provide a 
monthly record of all expenditures to co-guardian 
husband. 

◼ All parties agreed if communication broke down 
again, they would return to mediation before going 
to court.  In the end, the family told old family 
stories and reminisced.  They hugged one another 
before leaving.
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Case Study 3:  Estate Division

Story: Two daughters (step-sisters) of 

deceased father from two different 

marriages and their mothers (former 

wives) were heavily involved in 

disagreement over who got what pieces of 

personal property and the house.  

Accusations surfaced over who had already 

taken the car, the garage door opener, and 

personal items.
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Mediated Agreement   

◼ The parties worked out who got each piece of 
property, item by item.  

◼ Sisters and mothers had their questions answered 
about who had removed what items and under 
what circumstances.  (They learned that sisters had 
been given some things by their father and never 
had some of the items attributed to them.)  

◼ All “lost” items were located, accounted for and 
settled cooperatively, misunderstandings were 
cleared up.
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Mediated Agreement (continued)

◼ Parties became concerned with one another’s 
interests and agreed to visit the house together so 
that each daughter would get the personal items 
from her father that they wanted.  

◼ They agreed informally on ways they would work 
to get their relationship back on track.  

◼ Disposition was settled on all contested items, and 
the settlement was entered on the court record.  

◼ Relieved attorneys said they had not been able to 
settle this contentious case for months.
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Kinds of Probate Cases 

Amenable to Mediation  

◼ Decedents’ estates

◼ Disputes arising from trusts

◼ Guardianships over minors

◼ Guardianships over disabled adults

◼ Guardianships over older incapacitated adults

◼ Disputes over care of vulnerable adult

◼ Petitions to terminate guardianships
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Typical Issues in Elder Mediation

◼ Consumer issues

◼ Health/medical care decisions

◼ Financial decisions

◼ Living arrangements

◼ Communication issues

◼ Decision making

◼ Personal, household care and maintenance

◼ Safety / Risk Taking / Autonomy 
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Issues in Elder Mediation (cont’d)

◼ Family relationship issues (new or long-standing)

◼ Lifestyle choices of older adult

◼ Needs of other family members and caregivers

◼ Guardianship / Conservatorship

◼ Issues arising after appointment of guardian / 
conservator

◼ Divorce

◼ Estate, trust, and probate matters
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The Court’s Perspective

Why I would refer cases 

to mediation..........

Judge Mack
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Lawyer’s Perspective: Reasons to 

refer your cases to mediation

◼ Issues that cannot be decided by the court

◼ Limited resources

◼ Continuing relationships

◼ Important relationships

◼ Cases not yet in court

◼ Estate planning

◼ Guardianship / Conservatorship cases

◼ “Weaponized” probate proceedings
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BUT Not Every Case May Be 

Suitable...

◼Abuse of a vulnerable adult

◼No prior or continuing relationships

◼Strictly legal or transactional issue

◼Client’s sole goal is to punish or “get even”
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Thank You!
Judge Milton L. Mack, Jr.

Atty. Referee and Mediator Susan Butterwick 

butterwicks@washtenaw.org


